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Supreme Court of the District of Columbia. 


At Law. | 

Xo.' SG331. 

Richard J. Quigley, Administrator of the Estate) of Mary 

E. Quigley, Deceased, Plaintiff, 

VS. | 

Marion K. Quigley, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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RICHARD J. QUIGLEY VS. MARION K. QUIGLEY. 


1 Declaration . 

Filed October 2, 1935. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. S6331. 

Richard J. Quigley, Administrator of the Estate of Mary 

E. Quigley, Deceased, Plaintiff, 


vs. 

Marion K. Quigley, Defendant. 

Count I. 

The plaintiff, as the duly appointed and qualified admin¬ 
istrator of the estate of Mary E. Quigley, deceased, in ad¬ 
ministration proceedings numbered 43495 in the Probate 
Court of the District of Columbia, sues the defendant, 
Marion K. Quigley, for money payable by said defendant to 
plaintiff, as such administrator, for that heretofore, on the 
day of the death of the plaintiff’s decedent, on the 13th day 
of April, 1932, and for some time prior thereto, to wit, con¬ 
tinuously from and after the 13th dav of Julv, 1923, the 
said decedent, Mary E. Quigley, was and had been the sole 
owner of an account in the Park Savings Bank of 'Wash¬ 
ington, D. C., a corporation then and at all times ma¬ 
terial hereto engaged in the conduct of a general banking 
business in the District of Columbia, which said account 
was identified on the books of said bank and upon decedent’s 
pass book as account numbered 18256; that said decedent 
had opened said account with said Park Savings Bank on 
or about the 14th day of July, 1923, with a deposit therein 
of moneys belonging solely to her, agreeing with said bank 
that all funds from time to time on deposit in said account 
should be subject to withdrawal at any time upon and only 
upon the check and sole order of said decedent, said agree¬ 
ment being evidenced by a signature card showing 
2 the number of said account, to wit, number 18256, 
the date July 13, 1923, when said account was 
opened, and the original signature of the said Mary E. 
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Quigley in her own handwriting, together with her ad¬ 
dress, 1342 Park Road, N. W., and no other signature or 
name; that subsequent to July 13, 1923, the sa^d decedent 
from time to time, until the date of her death, [made addi¬ 
tional deposits in said account, always of her iown funds, 
and withdrew various amounts from said account for her 
own uses, always upon her own individual check or order, 
so that at the time of the death of the said Mary E. Quigley 
there was a balance on deposit in said account belonging to 
her in the amount of $3291.47, and no funds other than those 
belonging solely to the said decedent were at aijiy time de¬ 
posited in said account and no checks or ordersj upon said 
account drawn by any person other than decedejnt were at 
any time, prior to the death of decedent, presented to or 
honored by said bank for payment of funds belonging to 
said account; that, at some time subsequent to July 13, 
1923, the name of defendant, Marion K. Quigley, was writ¬ 
ten upon said signature card in such manner that the au¬ 
thorized signature upon said card was made to read 
“Marion K. Quigley or Mary E. Quigley”, and'there was 
stamped across the face of the card the words “Pay to 
the order of either, at the death of either, Ralajnce to be¬ 
long to survivor”, but plaintiff alleges that neither the 
name “Marion K. Quigley”, nor the stamped wo^ds, “Pay 
to the order of either, at the death of either, balance to 
survivor”, was added to or placed upon said bard with 
any intention on the part of the said Mary E. Quigley of 
converting her said account into one of joint ownership 
with the said defendant or of giving defendant any rights 
of ownership therein, and defendant, at no timd prior to 
the death of decedent on April 13, 1932, deposited any of 
her own funds in said account or drew or attempted 
3 to withdraw any funds therefrom upon her own order 
or exercised any other act of ownership over said 
account. And plaintiff alleges that at the death of the said 
Mary E. Quigley, on April 13, 1932, said accounj:, and all 
funds upon deposit therein, belonged to and constituted the 
sole property of the said Mary E. Quigley, andl that de¬ 
fendant had no rights, title or interest individually in or 
to any part thereof. Yet defendant, and without the knowl¬ 
edge or consent of this administrator at the time, on or 
about the 24th day of May, 1932, wrongfully, unlawfully 
and surreptitiously drew and presented to said bank her 
individual check or order for the payment to herself in- 
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dividually of the sum of $3,291.47, being the entire balance 
then remaining in said account, and said bank thereupon 
wrongfully, unlawfully and without the knowledge and 
consent of this administrator, paid out of said account to 
the defendant the said full amount of $3,291.47, and de¬ 
fendant thereupon wrongfully, unlawfully, and without any 
right or title thereto, received and accepted the said amount 
and appropriated the same to her own uses. 

And defendant, though often called upon by this admin¬ 
istrator to do so, has refused and still refuses to pay the 
said sum of $3,291.47, or any part thereof, over to this ad¬ 
ministrator as she is bound by law to do. 

Wherefore, plaintiff, as administrator aforesaid, claims 
of the defendant the sum of $3,291.47, together with in¬ 
terest thereon from the 24th day of May, 1932, besides 
costs of this suit. 

And therefore he brings this suit. 

Count IT. 

The plaintiff, as the duly appointed and qualified admin¬ 
istrator of the estate of Mary E. Quigley, deceased, in ad¬ 
ministration proceedings numbered 43495 in the Probate 
Court of the District of Columbia, sues the defend- 
4 ant, Marion K. Quigley, for money payable by said 
defendant to plaintiff, as such administrator, for that 
heretofore, on the day of the death of the plaintiff’s 
decedent, on the 13th day of April, 1932, and for some 
time prior thereto, to wit, continuously from and after 
the 13th day of July, 1923, the said decedent, Mary E. 
Quigley, was and had been the sole owner of an account 
in the Park Savings Bank of Washington, D. C., a cor¬ 
poration then and at all times material hereto engaged 
in the conduct of a general banking business in the Dis¬ 
trict of Columbia, which said account was identified on the 
books of said bank and upon decedent’s pass book as ac¬ 
count numbered 18256; that said decedent had opened 
said account with said Park Savings Bank on or about the 
13th day of July, 1923, with a deposit therein of moneys 
belonging solely to her, agreeing with said bank that all 
funds from time to time on deposit in said account should 
at all times be subject to withdrawal upon the check or 
order of said decedent, said agreement being evidenced at 
the time of decedent’s death by a signature card showing 
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the number of said account, to wit, number 1S25(|), the date 
July 13, 1923, when said account was opened, specimen sig¬ 
nature of said decedent and defendant, respectively, read¬ 
ing “Marion K. Quigley or Mary E. Quigley”, tbe address, 
1342 Park Road, N. W., and stamped across the face thereof 
the words “Pav to the order of either, at the death of 
either, Balance to belong to survivor”; that subsequent to 
July 13, 1923, the said decedent from time to time until 
the date of her death, made additional deposits in said 
account, always of her own funds, and withdrew various 
amounts from said account for her own uses, always upon 
her own individual order, so that at the time of the death 
of the said Mary E. Quigley there was a balance on de¬ 
posit in said account subject to her ordjer in the 
5 amount of $3,291.47; that neither the defendant nor 
anyone at any time deposited in said account any 
funds or moneys other than funds or monevs belonsdnc: 
solelv to said decedent, nor did defendant or anyone other 
than decedent draw or attempt to withdraw any funds 
from said account or exercise or attempt to exejrcise any 
act of ownership over said account or the funds deposited 
therein prior to the death of decedent. And pljiintiff al¬ 
leges that at the death of the said Mary E. Quigley, on 
April 13, 1932, said account, and all funds upon deposit 
therein, belonged to and constituted the sole property of 
the said Mary E. Quigley, and that defendant had no 
right, title or interest individually in or to any part 
thereof. Yet defendant, subsequent to and with knowl¬ 
edge of the death of decedent, and without the knowledge 
or consent of this administrator at the time, on or about 
the 24th day of May, 1932, drew and presented to said 
bank her individual check or order for the payment to her¬ 
self individually of the sum of $3,291.47, being tjhe entire 
balance then remaining in said account and said bajnk there¬ 
upon without the knowledge and consent of this adminis¬ 
trator, paid out of said account to the defendant the said 
full amount of $3,291.47, and defendant thereupon received 
and accepted the said amount and appropriated the same 
to her own uses. 

And defendant, though often called upon by this admin¬ 
istrator to do so, has refused and still refuse^ to pay 
the said sum of $3,291.47, or any part thereof, ovdr to this 
administrator as she is bound by law to do. 
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Wherefore, plaintiff, as administrator aforesaid, claims 
of the defendant the sum of $3,291.47, together with in¬ 
terest thereon from the 24th day of May, 1932, besides costs 
of this suit. 

6 And therefore he brings this suit. 

DION S. BIRXEY, 

Attorney for Plaintiff. 

Demurrer to Declaration. 

Filed October 14,1935. 


The defendant says the declaration filed herein, and each 
count thereof, is bad in substance. 

i LECKIE & SHERIER. 

By JOSEPH T. SHERIER, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, November 7, 1935. 

Session resumed pursuant to adjournment, Hon. Jennings 
Bailey, Justice, presiding. 

******* 


Upon consideration of the demurrer filed herein, to the 
declaration, it is ordered that said demurrer be, and the same 
is hereby sustained. 

Memorandum Opinion. 

Filed November 7, 1935. 

******* 

A few of the courts have laid down certain principles 
which are peculiar to what is known as “Savings Bank 
Trusts”, but I do not think that these rules have been 
adopted in this jurisdiction. 

The demurrer to the declaration will be sustained. 

JENNINGS BAILEY, 

Justice. 


RICHARD J. QUIGLEY YS. MARION K. QUIGLEY. 


Supreme Court of the District of Colunibia. 


Tuesday, November 

Session resumed pursuant to adjournment, 
nings Bailey, Justice, presiding. 


12, 1935. 
Hon. Jen- 


Comes now the plaintiff by his attorney of record and 
elects to stand upon his declaration filed herein, iand it ap¬ 
pearing to the Court that a demurrer to said declaration 
was sustained upon the 7th day of November, 1935, judg¬ 
ment is ordered in accordance therewith. 

'Wherefore, it is considered that plaintiff take Nothing by 
this action that defendant go hence without d^iy, be fox- 
nothing held and recover of plaintiff her costs yf defense 
to be taxed bv the clei-k and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a cost bond is hereby 
fixed in the sum of One Hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clei'k 
in lieu thereof. 

Memorandum . 

November 27, 1935.—Undertaking on appeal-J-$100, ap¬ 
proved and filed. 

Assignment of Errors. 

Filed November 27, 1935. 
****** 

Now comes the plaintiff by his counsel and states that 
the Court in the above-entitled cause eri-ed: 

I 

1. In sustaining the demurrer to the declaration 
therein. 

8 2. In giving judgment for the defendant upon the 

pleadings. DION S. BIRNltY, 

Attorney for Plaintiff. 

Designation of Record. 

Filed November 27, 1935. 

* * * * * * i * 

! 

The Clerk will please prepare the transcript f^r appeal 
in the above-entitled cause, and include therein! the fol¬ 
lowing : 
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1. The declaration. 

2. Demurrer to the declaration. 

3. Clerk's minute entry of November 7, 1935. 

4. Memorandum by Justice Bailey, filed November 7, 
1935. 

5. Clerk's minute entry of November 12, 1935. 

6. Assignment of errors. 

7. This designation. 

DION S. BIRNEY, 
Attorney for Plaintiff. 

9 Supreme; Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 86331 at Law, wherein Richard 
J. Quigley, administrator of the estate of Mary E. Quigley, 
deceased, is Plaintiff and Marion K. Quigley is Defendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of December, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Bv CHAS. B. COFLIN, 
i Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6633. Richard J. Quigley, Administrator, &c., appel¬ 
lant, vs. Marion K. Quigley. United States Court of Ap¬ 
peals for the District of Columbia. Filed Jan. 24, 1936. 
Henry W. Hodges, Clerk. 
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Umteb States! Court of Appeals 
for tfje Htstrict of Columbia 

I 

- i 

i 

No. 6633 

i 

RICHARD J. QUIGLEY, ADMINISTRATOR, 

APPELLANT j 

VS. 

MARION K. QUIGLEY, APPELLEE. 

I 

_ j 

BRIEF ON BEHALF OF APPELLANT 

i 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia based upon aA order 
sustaining a demurrer to the declaration, the plaintiff 
(appellant) having elected to stand on the declaration. 

Briefly summarized the declaration states that Mary 
E. Quigley, appellant’s intestate, was the sole owner 
of a certain bank account at Park Savings Baiik into 
which there had been deposited from time to time 
moneys belonging only to her; that said account had 
originally stood solely in the name of the said M^ry E. 
Quigley but that at some time after it had been opened 
the name of the appellee, Marion K. Quigley, a daugh¬ 
ter of Mary E. Quigley, “Was written upon the signa¬ 
ture card in such manner that the authorized signature 
upon said card was made to read ‘Marion K. Qxjiigley 
or Mary E. Quigley’ and there was stamped across the 
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face of the card the words ‘Pay to the order of either, 
at the death of either, Balance to belong to survivor’, 
but plaintiff alleges that neither the name ‘Marion K. 
Quigley’, nor the stamped words * * * was added to 
or placed upon said card with any intention on the part 
of the said Mary E. Quigley of converting her said ac¬ 
count into one of joint ownership with the said defend¬ 
ant (appellee) or of giving defendant any rights of 
ownership therein”, and at no time prior to the death 
of said Mary E. Quigley on April 13,1932, did appellee 
exercise any rights of ownership in said account; yet 
after the death of said Mary E. Quigley, appellee drew 
from said ; account the entire remaining balance, 
$3,291.47 and appropriated it to her own uses. 

In testing the sufficiency of this declaration the ques¬ 
tion comes down to this: Is the form of the account in 
this case conclusive evidence of a completed transfer 
of the account to appellee? 

Stated otherwise: Is the appellant to be denied the 
opportunity of showing that the change in the account 
was made with no intention of passing title to the 
funds; is it to be said that intention may not be ex¬ 
amined into when such a form is used? 

ARGUMENT 

The pleadings establish title to the moneys as orig¬ 
inally in Mary E. Quigley. Since the form of a will 
was lacking, the title must have passed, if at all, dur¬ 
ing the lifetime of Mary E. Quigley, and in such event 
intention is a controlling factor and may be shown by 
extraneous evidence. 

The appeal in Foschia vs. Foschia, 158 Md. 69 (Jan. 
7, 1930) was from an order sustaining a demurrer and 
dismissing a bill to declare funds those of an adminis- 


trator and enjoin the bank of deposit from| paying 
them to Domenico Foschia on an account opened by 
John Foschia reading, “John Foschia in trust for self 
and Domenico Foschia, joint owners, subjecj: to the 
order of either, the balance at death of either tb belong 
to survivor.” The appellate court reversed the lower 
court and held the administrator’s bill sufficient to test 
the intention behind the form of the account, paying: 


“wdiether, in this case, John Peschia (Pfoschia) 
intended to create a trust is open to inquiry, as 
in other like cases, and the appellant, the blaintiff 
below, should be allowed to show that," by the 
words used, a trust was not intended to be treated. 
In presenting this question for the consideration 
of the court, the bill should contain an allegation 
thereon, stated with sufficient definiteness and 
particularity. In the bill is found the allbgation 
that John Foschia ‘never intended the funds there¬ 
in (those deposited in bank) to be held in trust for 
his brother Domenico Foschia’. This is a direct 
allegation of the intention of John Foschia] not to 
create a trust in the funds so deposited for (the use 
of his brother Domenico Foschia, and while the 
allegation may appear rather general in itsl terms, 
can it be said it is insufficient for want of greater 
particularity and definiteness? It would be diffi¬ 
cult for us to say in what the allegation is Ranting 
or insufficient, or to suggest what more shctuld be 
said therein. It is, of course, incumbent upion the 
appellant to support this allegation by the intro¬ 
duction of proper evidence, but it is not nedessary 
w r e think, that she should be required to state in 
her bill all the facts upon which she relies i\n sup¬ 
port of such allegation.” 

In the case of Stone vs. National City Bank , lz6 Md. 


231 (1915), the deposit by Sarah Hunter was utider a 
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signature card reading: “In account with Sarah 
Hunter or Sara R. Heineman. September 22, 1911, 
Cash $6,000. In trust for both, joint owners, subject 
to the order of Sarah Hunter, the balance at death of 
either to go to the survivor 9 \ Sarah Heineman and the 
administrator each claimed the deposit, and the court 
required them both to interplead, and alligned Sara 
Heineman as plaintiff. “Quite a large volume of testi¬ 
mony was taken by the parties, and the Court, on Janu¬ 
ary 8, 1915, adjudged and decreed that the fund in dis¬ 
pute belonged to * * * Sara R. Heineman.” The case 
was determined upon all the evidence, not merely upon 
the form of the account. 

In 28 Corpus Juris 664, it is said: “The mere opening 
of a joint account, each having an equal right to draw, 
does not in and of itself, establish a gift. Indeed such 
an account might tend to show that a gift was not in¬ 
tended.” And in a note to this citation it is pointed 
out that “the contract between joint depositors of a 
fund and the bank is not controlling evidence on the 
question as to whether one of those depositors, in mak¬ 
ing the deposit jointly with the other, intended a gift 
to the other. Taylor vs. Coriell, 66 N. J. Eq. 262.” 

The case of Kelly vs. Beers, 194 N. Y. 49, 86 M. E. 
980, is cited in Moskowitz vs. Marrow, 251 N. Y. 380, 
167 M. E. 506, the Court saying: “In Kelly vs. Beers 
the deposit was made to ‘Kate V. Beers or Sarah E. 
Kelly, her daughter, or the survivor of them’. It was 
said that the form of the deposit alone, under the 
authorities, would not be sufficient to constitute the 
making of a gift.” The Beers case is cited by the Court 
as authority for the proposition that deposits made 
by one to the joint account of the depositor and another 
“would have been insufficient to establish a gift, by the 
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former to the latter, of an interest in the fui|ids de¬ 
posited, to take effect either presently or in the fluture.” 

The Moskowitz case was decided after the enactment 
in 1909 of Sec. 144, Laws of 1909, Chap. 10, declaring 
that such deposits as here considered “shall become 
the property of such persons as joint tenants” and that 
payment to either one shall be a valid discharge' to the 
bank. Of this law the Court, in the Moskowitz case, 
said: “That the purpose and effect of the enactment 
was to reverse the common law rule and to makp a de¬ 
posit in the statutory form presumptive evidence of an 
intent to make a gift presently to take effect wa|s defi¬ 
nitely determined in Clary vs. Fitzgerald, 155 App. 
Div. 659, 140 N. Y. S. 536.” It will be noted thjat the 
language of the New York statute, in addition to pro¬ 
viding for a valid discharge of the bank expressly pro¬ 
vides that the deposits “shall become the property of 
such persons as joint tenants”, yet the court declares 
the statutory form only presumptive evidence of in¬ 
tent. i 


In our own jurisdiction the comparable statute (Title 


19, Sec. 1, 1929 Code) effective May 15, 1928, goes no 
further than to provide protection to the bank as to 
payments made to either of two persons where the ac¬ 
count is in the name of those two persons “payaple to 
either or payable to either or the survivor.” Our 
statute does not declare such accounts the property of 
such persons as joint owners; it does not attempt to 
change the common law rights of ownership as be¬ 


tween the persons authorized to draw; indeed, it does 
not make the form of the account even presumptive 


evidence of joint ownership. On the contrary, th^ lan¬ 
guage of the statute here is indicative of a recognition 


by Congress of the common 


law rule that the m 


^king 
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of a deposit by one person to the credit of himself and 
another “payable to either or the survivor” is insuffi¬ 
cient to establish an intention to make a gift or to 
effectuate a delivery; otherwise it would not have been 
necessary to protect the banks. 

It is important to bear in mind the above distinction 
in considering the case of Garrett vs. Keister and Per¬ 
petual Building Association, 61 App. D. C. 25. 

Primarily, however, it should be noted that Keister 
case was determined after a trial and is therefor not 
authority for appellees contention that the form of the 
account in such case is conclusive evidence of title. 
This Court did not, in the Keister case, deny the rep¬ 
resentative of the deceased depositor the right to go to 
trial to test the validity of the title claimed by the 
survivor;! it did not, we submit, intend to establish a 
new rule of evidence in cases of this particular kind. 

Moreover, it should be noted that in the Keister case, 
the money was still in the depositary and the deposi¬ 
tary, the Perpetual Building Association, was made a 
party defendant. This Court thus had before it the 
question of the liability of the depositary under its con¬ 
tract with the parties and appears to have decided the 
case from that point of view 7 , for in support of its deci¬ 
sion the only case cited is that of Metropolitan Savings 
Bank vs. Murphy, 82 Md. 314, which dealt solely with 
the question of the liability of the bank. 

That the Metropolitan Savings Bank case, supra, 
was never intended to apply the cases involving the 
question of ownership of such an account as between 
the surviving alleged donee and the representative of 
the deceased depositor is apparent from the long line 
of Maryland decisions, both antedating and postdating 
it, on this latter issue. With this important distinc- 


/ 

tion in mind the Court’s attention is respectfully in¬ 
vited to the cases of: 

i 

Taylor vs. Henry, 48 Md. 550 (1878) 

Dougherty vs. Moore, 71 Md. 248 (1879) 
Gorman vs. Gorman, 87 Md. 338 (1898) 

Whalen vs. Milholland, 89 Md. 199 (1899) ' 
Mathias vs. Fowler, 124 Md. 655 (1915) j 
Pear re vs. GrossnicJcle, 139 Md. 274 

! 

CONCLUSION 

It is our view that where funds are traceable t}o one 
of two persons the law of gifts and other transfers of 
title apply whether those funds are delivered into the 
possession of the other person or are deposited in a 
so-called joint bank account; that intention of the 
original owner is one controlling factor; and thafc this 
intention may be shown by evidence outside the form 
of the transaction. We respectfully submit thajt the 
declaration in the present case states a cause qf ac¬ 
tion and that the demurrer should have been overruled. 

Respectfully submitted, 

DION S. BIRNEY, j 
Attorney for Appellant. 
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IN THE 


Untteir States Court of gppEate 

FOR THE DISTRICT OF COLUMBIA. 
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! 

No. 6633. 


Richard J. Quigley, Administrator, Appellant, 

v. 

Marion K. Quigley, Appellee. 

BRIEF OF APPELLEE. I 


STATEMENT OF CASE. j 

The parties will be designated herein as plaintiff and 
defendant. The declaration is in two counts. The 
first, after alleging the capacity in which the p|laintiff 
sues, charges that Mary E. Quigley, the mother of the 
parties, was, on July 13, 1923, the owner of jan ac¬ 
count in the Park Savings Bank, which had been 
with funds belonging solely to her. Thereafte 
time to time, until the date of her death, she deposited 
additional funds of her own in the account, and with¬ 
drew various amounts for her own use upon heir indi¬ 
vidual check. Some time after July 13, 1923, th^ name 
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of the defendant, Marion K. Quigley, was written upon 
the signature card of the account in such manner that 
the authorized signature was made to read: “Marion 
K. Quigley or Mary E. Quigley, pay to the order of 
either, at the death of either, balance to belong to sur¬ 
vivor/’ It is then alleged that the addition of the 
name of the defendant and the words above quoted 
were not placed upon the signature card with any in¬ 
tention on the part of Mary E. Quigley of converting 
the account into one of joint ownership with the de¬ 
fendant or of giving the defendant any rights of own¬ 
ership therein, and that the defendant at no time be¬ 
fore the death of her mother on April 13, 1932, de¬ 
posited any funds of her own in the account, withdrew 
any funds therefrom, or exercised any act of ownership 
over the account. At the death of the mother there re¬ 
mained in the account $3,291.47. There is no allega¬ 
tion of fraud, undue influence, or coercion practiced by 
the defendant upon her mother in connection with the 
creation of the joint account, nor is there any allega¬ 
tion that Mary E. Quigley was suffering from any men¬ 
tal or physical infirmity at that time. So far as ap¬ 
pears from the declaration, the names upon the card 
are the genuine signatures of the mother and daugh¬ 
ter and were voluntarily and intentionally placed 
thereon. 

The second count is substantially similar to the first, 

* * 

except for the allegation that the joint account was 
opened on July 13, 1923, and the absence of any alle¬ 
gation as to the intention of the decedent in opening the 
account. 

Both counts allege that on or about May 24, 1932, 
the defendant withdrew the entire balance from the 
bank and appropriated it to her own use. 


From the foregoing it will be seen that the pnly dif¬ 
ference between the two counts is that in the ^irst it is 
alleged Mary E. Quigley opened the account j on July 
13, 1923, in her individual name, and that it ^vas sub¬ 
sequently changed to a joint account with thp defen¬ 
dant, but that the change was not made with tljie inten¬ 
tion of giving her daughter any interest in the account; 
while the second count alleges that the account was 
opened on July 13, 1923, in the names of bpth the 
mother and daughter. j 

The court sustained the demurrer of the defendant 
to each count of the declaration. ! 


ARGUMENT. j 

Although the plaintiff in his brief does not indicate 
by appropriate assignment the errors upon which he 
relies, as required by Rule 8, paragraph 3 pf this 
Court, his brief indicates that his sole complaint with 
the action of the court below is that he was der^ied the 
right to offer evidence on the question of the injtent of 
Mary E. Quigley in creating the joint account with 
the defendant. 

The first count of the declaration contains no alle¬ 
gation of fact indicating that the intention of Mary E. 
Quigley was other than that clearly expressed in the 
written declaration opening the joint account. All that 
appears therein is a bare allegation of the conclusion 
that she did not intend to give the defendant afiy in¬ 
terest in the fund. 

In the second count there is not even an allegation 
of a conclusion respecting the intent of the decedent. 
The action of the court in sustaining the demurjrer to 
the second count would, even conceding the soundness 
of plaintiff’s present contention, therefore, seeml to be 
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right. The argument will accordingly be directed to 
the contention of the plaintiff as applied to the first 
count of the declaration. 

It is a familiar rule, requiring no citation of au¬ 
thority, that the pleader must allege the ultimate facts 
upon which he relies and mere conclusions are insuffi¬ 
cient. There is no fact alleged which indicates that it 
was not the intention of the decedent to give her 
daughter the interest in the account which the terms 
of the declaration clearly created. If the account was 
opened as a matter of convenience because of any in¬ 
capacity on ithe part of the decedent, or if the defen¬ 
dant had opened the account without the knowledge of 
the decedent, or had, through fraud or coercion, in¬ 
duced her mother to create the account, those facts 
should have been alleged in the declaration so as to af¬ 
ford the defendant an opportunity to meet them at the 
trial. It may be asked what issue of fact with respect 
to the intention of the decedent is tendered bv this 
count of the declaration? It is believed that the first 
count is in no substantial respect different from the 
second, and that the question presented for decision 
to the court below was whether, in the absence of alle¬ 
gation of fact showing a different intention, the terms 
of the contract of the parties should control. 

In Garrett v. Keister, 61 App. D. C. 25, the action, as 
here, was instituted bv the administrator of the 
mother’s estate, alleging that the joint account with 
her son was opened by him without her knowledge, and 
that he practiced fraud and undue influence upon her. 
The mother was 87 years of age at the time and could 
not write, but could read printed matter. She depend¬ 
ed upon her son for advice and assistance in the con¬ 
duct of her business affairs. The words used in 





creating* the joint account were substantially 1 ! identical 
with those employed in the instant case. Since the 
fund in dispute remained in the possession of the de¬ 
positary, it was made a party defendant. No sufficient 
proof was offered in support of the allegation!of fraud 
and undue influence of the son. I 

In affirming the decree of the lower court dismissing 
the bill, this Court said (p. 27): | 

In the present case, while it is true that the 
mother, because of her inability to write, signed 
her name by her mark, she was nevertheless sui 
juris and capable of transacting business |and un¬ 
derstanding the nature of the contract info which 
she was entering, and, in the absence of Evidence 
of fraud, undue influence or coercion, the dontract, 
which was a legal one, should be upheld. 

i 

l 

The difference between the Keister case anc| this is 
that in the former there were proper allegation^ but no 
proof, while here there are no sufficient allegations of 
intention, and hence no proof thereof would be admis¬ 
sible. There being no ambiguity in the langudge em¬ 
ployed to create the joint account, should not th^ terms 
of that declaration be given their natural meaning and 
effect? 

In the course of its opinion in the Keister cake, this 
Court referred with approval to the case of Metropoli¬ 
tan Savings Bank v. Murphy, 82 Md. 314, where is ap¬ 
peared that a husband deposited money in a pavings 
bank in the names of himself and his wife, subject to 
the order of either , the balance at the death of\ either 
to belong to the survivor. The husband drew njothing 
from the account. On his death the bank, as her^, paid 
the balance to the survivor. In holding that the ikdmin- 
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istrator of the husband’s estate had no claim to the 
fund, the court said (p. 26): 

It is neither the object of the law nor the duty 
of the court to seek by narrow and technical con¬ 
struction the means of invalidating a contract 
clearly expressive of the intention of the contract¬ 
ing parties, and we think nothing could be clearer 
than the object and intention of the parties to the 
contract in the language employed by them in 
opening the joint account. 

The plaintiff attempts to distinguish the cases above 
cited on the ground that this Court, as well as the 
Maryland court, had before it for consideration the 
question of the liability of the depositaries under the 
contracts with the parties, and had decided the cases 
from that point of view. The supposed distinction 
would seem to be without merit, since in both cases it 
was decided that the administrator of the deceased 
was without right and that the survivor under the con¬ 
tract creating the joint account was entitled to the 
fund. In the Keister case the depositary made no 
claim to the fund, but held it merely as a stakeholder. 

In Kennedy v. McMurray , 169 Calif. 287, a father 
deposited funds in bank under an instrument signed by 
himself and daughter, declaring that such funds and 
those thereafter deposited were and should be joint be¬ 
tween the parties, payable to either, and that the receipt 
of either shotild be an acquittance of the bank as to the 
other. Unlike the declaration here, nothing was con¬ 
tained in the instrument as to the incident of survivor¬ 
ship. Upon the death of the father, his administrator 
brought suit against the daughter and the bank for the 
recovery of the fund as an asset of the estate. In re- 
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versing a judgment in favor of the plaintiff, j the court 
said: 


‘‘The prior ownership by the father of this 
money, however, is a circumstance of ho impor¬ 
tance if the written instruments declare and dis¬ 
close a purpose and intent on his part ifa having 
the old deposit transferred to the nevf deposit 
account to thereby give his daughter a joint inter¬ 
est with him in it. It was his properti and he 
could do with it as he pleased. We are not aware 
of any code provision or principle of la|w which 
would prevent him by this transfer of ! deposits 
from his sole account to a joint account fjrom giv¬ 
ing her a joint interest or making her! a joint 
owner with him in the latter deposit. Whether he 
intended to do so or not is the essential element in 
the case and if that clearly appears froip the in¬ 
struments executed by him and his daughter when 
he made the deposit in their names we capnot look 
beyond those instruments. If it is cleaif on the 
question of intent the right of the parties must be 
determined solelv from its consideration. No 
parol evidence could affect it. 

Coming now to a consideration of thei instru¬ 
ment. While it consists of a mutual declaration 
of the father and the daughter as to the cjeposits, 
the particular question is, Does it clearly ^isclose 
an intention on the part of the father whenj the de¬ 
posit was made by him to the account of himself 
and his daughter to constitute it and futjure de¬ 
posits the joint property of himself and her? We 
do not perceive how any other reasonable con¬ 
struction can be given to the instrument th|an that 
he did. The written declaration as applying to 
him says so in express terms. The moneys were 
his before the deposit account was opened. He 
declares that as deposited by him it is hot his 
separate property but the joint property of him¬ 
self and his daughter; “that the sums deposited 
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to this account are, and other sums hereafter to 
be deposited shall be joint as to time, title and 
possession.” There is no ambiguity or uncer¬ 
tainty abo it this language. It was undoubtedly 
intended to and did create a joint interest or own¬ 
ership in the deposit and this being the intention 
and as the right of survivorship applies to joint 
interests or ownership of personal property it 
must have been the intention of the deceased 
Kennedy in declaring the deposit to be joint prop¬ 
erty to have intended that the incident which fol¬ 
lows joint ownership would apply to it and that 
upon his death his daughter should take the de¬ 
posit as survivor. Certainly more apt language 
whereby a joint ownership in the deposit or a 
right to the withdrawal of it (because the legal 
title to the money deposited was in the bank and 
the relation of debtor and creditor between Ken¬ 
nedy and the appellant and the bank was created 
by the deposit) could not have been employed 
than is used in the instrument in question. It was 
unnecessary to accompany the creation of the joint 
ownership with a declaration respecting survivor¬ 
ship. That followed as a legal incident to the cre¬ 
ation of the joint interest, a matter which Ken¬ 
nedy must be held to have known and intended to 
effect by the clear creation of the joint interest 
between himself and appellant in the deposit. * * * 
In our opinion the instrument executed by the 
deceased Kennedy and the appellant in opening 
the account with the bank clearlv constituted the 
moneys deposited therein and in controversy here 
the joint property of both of them and vested in 
the appellant as survivor of such joint ownership 
all interest therein and the sole right to withdraw 
them.” 

The facts that the daughter in the instant case did 
not make deposits to or withdrawals from the account, 
or exercise acts of ownership over it, are immaterial. 
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In the Keister case the son did not even kno\w of the 
gift of the note to him until seven months after his 
mother’s death, yet this Court held that such facts did 
not affect his right. 

While it must be admitted that there is considerable 
conflict in the decisions of the state courts ijipon the 
question here involved, yet since this Court ^ias uni¬ 
formly held that a valid joint tenancy with the (incident 
of survivorship may be created in a bank account, and 
that the rule thus established has been acted lipon for 
years by the people of this District, it should pot now 
be disturbed. I 

It is accordingly submitted that the judgment of the 
court below was right and should be affirmed. I 

Joseph T. Sherier, j 

Attorney for Appellee. 


